NEGOTIATION  ETHICS

By Charles B. Craver

When I teach negotiation courses to attorneys and business people, I often begin by indicating that I have rarely participated in professional negotiations during which both sides did not lie, yet I have encountered very few negotiators I thought were dishonest. How can negotiators lie without being dishonest? They misrepresent matters they are not expected to discuss truthfully.

Two people get together to negotiate. One is authorized to accept any amount over $100,000, while the other is authorized to pay up to $130,000. They thus have a $30,000 settlement range between their respective bottom lines. They initially exchange small talk, then begin to explore the substantive issues of their exchange. The person who hopes to obtain money states that he cannot accept anything below $150,000, while the person willing to pay money indicates that she cannot go a penny over $75,000. They are pleased to have begun their interaction successfully, yet both have begun with bold-faced lies.

Model Rule 4.1, which regulates the ethics of lawyers, provides that an attorney “shall not knowingly make a false statement of material fact or law to a third person.” This unequivocally indicates that lawyers may not lie. When is a lie not a lie, when it’s by a lawyer! When this rule was being drafted, people who teach negotiation skills pointed out that if all lies were forbidden, when attorneys negotiated most would be subject to discipline because of what is euphemistically characterized as “puffing.” As a result, a Reporter’s Comment was included with Rule 4.1 indicating that different expectations are involved when attorneys are negotiating.

   Whether a particular statement should be regarded as one of fact can depend on the

circumstances. Under generally accepted conventions in negotiation, certain types of

statements ordinarily are not taken as statements of material fact. Estimates of price or

value placed on the subject of a transaction and a party’s intentions as to an acceptable

settlement of a claim are in this category.



As a result, if one party offered to pay the other $115,000, the offer recipient could ethically indicate that this sum was unacceptable to his side even though he knew it was perfectly acceptable. If the other side requested a non-admission provision indicating that her side wished to disclaim any admission of legal responsibility for what was being resolved, the first party could vehemently oppose such a provision even though he knows that his client doesn’t care about such a provision. He does this in an effort to obtain more money for his client in exchange for the non-admission clause the other side values. Both of these statements are considered “puffing” since they pertain to nonmaterial information.

I have no difficulty with the Reporter’s Comment indicating that statements concerning one’s actual settlement intentions and the subjective value placed on items being exchanged do not have to be truthful. They pertain to “puffing” and do not involve matters one expects to be discussed with complete candor. On the other hand, I find it odd to state that these matters do not concern “material fact.” When we negotiate, the factual, legal, economic, and political issues underlying the instant transaction are really secondary. What parties have to determine through the negotiation process is how the other side values the items being exchanged and how much of each must be offered to induce the other side to enter into an agreement. Nonetheless, I do expect such “puffing” and am not offended by persons who over or under state the value of items for strategic purposes or who are not forthright regarding their true settlement intentions.

The principal difficulty professional organizations have regulating the behavior of negotiators concerns the unique circumstances in which most bargaining interactions are conducted. They are usually done on a one-on-one basis in person or over the telephone. If one person is a lying scoundrel and they are accused of dishonesty by another party, they lie to the disciplinary authority. It is extremely difficult for such a body to determine which side is telling the truth. What really regulates this area is the market place. If persons behave in a questionable manner, their reputations will be quickly tarnished. When someone encounters others who will lie about what they have the right to know, they usually tell their friends and associates. Those deceivers begin to encounter difficulties when they negotiate. Individuals don’t trust them. Their statements have to be independently verified, and their agreements have to be reduced to writing. Their negotiations become more cumbersome and less efficient. If they try to regain reputations for honesty, they discover how difficult it is to overcome stories about their past. Any negotiator who contemplates improper behavior during bargaining interactions should appreciate the substantial risks involved. A short-term gain may easily become a long-term stumbling block to future deals.

The three basic areas of misrepresentations concern affirmative misrepresentations, truthful statements that are incomplete and misleading, and the failure to disclose information necessary to prevent misunderstandings by the other side.

I.  Affirmative Misrepresentations
Suppose my client is thinking of selling her company and another party has approached us to discuss their possible purchase of this firm. Assume that the corporate owner has told her negotiator that she would like to get at least $50 million, but might go as low as $45 million if necessary. The prospective buyer asks how much it would take to buy this firm. Can I ethically suggest $60 million? Clearly the answer is yes, because this pertains to non-material information – our settlement intentions – and is considered acceptable “puffing.” They then offer $35 million and I ask if they would consider going higher. Could they ethically suggest an unwillingness to increase their offer? Again yes, since this is still “puffing.” 

If no one else has indicated an interest in my client’s business, could I ethically indicate that other bidders are involved? Although I have had a few attorneys suggest that this type of statement is mere “puffing,” I don’t agree. I think this is highly material fact information that must be discussed honestly if it is mentioned at all. As a result, if I state that other prospective buyers are in the picture, I have to convey truthful information. If several other parties have expressed an interest in the same firm and have offered us $40 million, could I ethically state that we have been offered $50 million? Since I consider this to be material fact information this possible buyer has the right to rely upon, I don’t believe I can make such a misrepresentation. I might, however, be able to avoid the ethical dilemma by indicating that other parties are interested in our firm and stating that someone will have to pay $50 million of they wish to purchase the company. I am not disclosing what offers have actually been received, but am only indicating – truthfully – that some offers have been tendered. Without disclosing the actual amounts involved, I am merely stating that it will take $50 million to buy the company. Even if my client is willing to sell for less, this is  nonmaterial “puffing.”

To what degree may I overstate the true value of the company my client is selling? May I suggest it has a rosy future, even if that is not entirely clear? May I say we are on the verge of an important product development when that is incorrect? May I indicate that we have accounts receivable of $540,000, when those accounts total only $150,000? The first statement of a wholly subjective nature is probably acceptable if I don’t embellish too greatly. The other two would be improper, because they concern material fact information the other party has the right to know truthfully. While I may have no affirmative obligation to disclose these facts, if I choose to discuss them I must do so honestly.

II.  Partially True Statements

Some seemingly truthful statements can be misleading. A famous legal case involves a person injured in an automobile accident. His ribs are cracked and he suffers soft tissue injuries. With the passage of time, the ribs and the affected tissue heal. The defense lawyer sends the plaintiff to a physician who will be used as an expert for the defense at trial. That doctor verifies that the ribs have healed, but finds a life-threatening aneurism on that person’s aorta. If asked by the claimant’s attorney about the examining physician’s findings, could the defense lawyer respond that everything is fine? Clearly not, because this would be a misrepresentation of material fact. What if that lawyer merely states that “the ribs have healed nicely?” Would this truthful statement be acceptable, or does it deceitfully imply that nothing else has been discovered? The vast majority of lawyers asked this question suggest that this would be an impermissible misrepresentation – despite the truth of what is being said – due to the fact the person making the statement knows that the listener is likely to misinterpret what is being said to mean that everything has healed. Ethical opinions have held that truthful statements may constitute actionable misrepresentations when they are made under circumstances in which the person making the statements knows the other party is misinterpreting what is being conveyed. While the defense lawyer may not have to answer the question about the doctor’s findings, she should not be permitted to say something she knows will be misleading.

A similar issue might arise when someone is thinking of purchasing a house that suffered substantial damage in a hurricane but seems to have been repaired. What if the prospective purchaser asks if the storm damage has been repaired? Could the seller truthfully indicate that the roof has been completely replaced, but say nothing about the fact the eves under the roof still leak when it rains? Since it should be apparent that the person hearing this representation would be likely to assume that the storm damage has been entirely repaired, the seller should either have to remain silent or include information indicating that additional leaks exist. In many states requiring house sellers to disclose known defects of a serious nature, the seller would be obliged to disclose the leaking eves even if they are not specifically asked about this issue.

When negotiators are asked about delicate issues or decide to raise those matters on their own, their statements should be phrased in a manner that conveys – both explicitly and implicitly – truthful information. They should not use half-truths they know are likely to induce listeners to misunderstand the actual circumstances. If they are not sure what to say, they may remain silent. If they choose to speak, however, they must do so in a way that is not misleading.

III.  Impermissible Omissions
In many business and legal interactions the basic rule is caveat emptor – buyer beware. If the buyer does not ask the right questions and the seller makes no affirmative misrepresentations, the buyer has no recourse if he subsequently discovers problems. When might seller silence give rise to legal liability? Whenever the law imposes an affirmative duty to disclose. As noted above, the laws in many states require home sellers to disclose known defects of a serious nature. Sellers who fail to satisfy this duty may be sued for the damages caused by the undisclosed defects. 

Similar affirmative duties are imposed upon stock and bond sellers by securities laws. Before selling stock or bonds to buyers, owners are required to provide prospectuses that include detailed financial information. If they fail to include relevant positive and negative information, they can be held liable for their omissions.

What about the defense lawyer who knows about the aortic aneurism. When that actual case arose, the defense attorney was not only under no obligation to disclose the negative information – he was under an ethical duty not to volunteer that information because of the confidential nature of the medical news obtained from his own expert witness. Several years ago, the American Bar Association modified Model Rule 1.6 covering confidentiality to indicate that lawyers may – but are still not required to – disclose confidential information when such disclosure is necessary to prevent death or serious bodily injury. Although some people thought this modification should have required disclosure in such circumstances, mandatory disclosure was rejected. While defense attorneys possessing such negative information cannot ethically misrepresent the operative facts – either directly or through partially truthful statements they know are misleading – they still don’t have to volunteer that information. I personally would have preferred a rule that required such disclosure, both because of the moral implications involved and to avoid possible economic harm to attorneys who do the right thing and lose business to lawyers who promise not to disclose such information unless specifically directed to do so by their clients.

IV.  Conclusion
Although some misrepresentations are considered acceptable “puffing,” others are clearly inappropriate. It is not always easy to draw the line between statements the other side does not have the right to rely upon and those they may consider sacrosanct. When my students ask about the proper demarcation, I tell them to ask how they would feel if their opponent were to make the misrepresentation they are contemplating. If they would consider their opponent dishonest, then they should refrain from such conduct themselves. I like to leave them with a quote from Mark Twain: “Always do right. This will gratify some people and astonish the rest.”
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